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lersey Ry Co., 202 Pa. 43, 51 Atl. 597; MacGinniss v. Mining Co., 29 Mont. 
428, 75 Pac. 89; Hodge v. V. S. Steel Corporation, 64 N. J. Eq. 611, 53 Atl. 
553 ; whether in equity or law, the inquiry must be with reference to plaintiff's 
right of action and not to his ulterior motives in bringing suit, Ramsey v. 
Gould, 57 Barb. 398. 

Covenants — Covenant Against Incumbrances — Runs with the Land. — 
An action was brought by an owner of lands against a remote grantor for 
breach of a covenant against incumbrances contained in the deed executed 
by said grantor. At the time that deed was executed, a mortgage existed on 
the premises, from the foreclosure of which the present owner had redeemed 
the property. Held, the cause of action for substantial damages for breach 
of a covenant against incumbrances, which runs with the land, is entirely 
distinct from the cause of action for nominal damages for the technical 
breach occurring at the time of the delivery of the deed; the fact that the 
latter action is barred by the Statute of Limitations does not affect the former. 
In re Hanlin's Estate; Killilea v. Douglas (1907), — Wis. — , 113 N. W. Rep. 
411. 

The rule in most of the United States is that the covenant against incum- 
brances is one in praesenti, and is broken at once when the deed is executed, 
if in fact there is an outstanding incumbrance; but Wisconsin is among the 
states which hold that the covenant is one running with the land. See, 8 
Am. & Eng. Ency. 151, and cases cited; 11 Cyc. 1087, and cases cited; Meck- 
lem v. Blake, 22 Wis. 472. If the covenant is regarded as running with the 
land, a so-called "mere technical breach" is nevertheless recognized as arising 
at the time the deed is executed ; and for such breach nominal damages may 
be recovered. See the principal case; Richard v. Bent, 59 111. 38; Boon v. 
McHenry, 55 Iowa 202; Wyatt v. Dunn, 93 Mo. 459; Mecklem v. Blake, 22 
Wis. 472. A recovery of even nominal damages is a bar to any subsequent 
action. Rawle, Covenants for Title, §§178, 189; Donnell v. Thompson, 10 
Me. 170; Ogden v. Ball, 40 Minn. 94; Harris v. Newell, 8 Mass. 262. It 
would seem to be anomalous to recognize an immediate technical breach 
caused by the existence of an incumbrance, and then to regard circumstances 
which merely increase the attendant damages as giving rise to an entirely 
new cause of action. The most equitable result is reached, of course, by 
allowing the grantee who suffers actual damage to recover from the coven- 
antor. But this result would be more logically attained either by adhering 
to the English rule, that though the covenant is technically broken at once, 
the defect of title constitutes a continuing breach which passes with the land ; 
or by adopting the Illinois rule, that the immediate breach creates a right of 
action which, however, will pass with the land, and may be enforced by one 
who subsequently suffers substantial injury. Richard v. Bent, 59 111. 38. 

Deeds — Parties — One Not Named as Grantor Signing. — The plaintiff 
brought action in ejectment, claiming title under a deed which was signed, 
sealed and delivered by three parties, but of whom only one appeared therein 
as grantor. Held, sufficient to bind the other two as grantors and operative as 



